A finding of unfitness to plead guilty or not guilty by reason of insanity, has in the past, often resulted in longterm or permanent confinement of the defendant in an isolated psychiatric hospital for the criminally insane. The general conditions of such a hospital might well be as bad as those in prison, with treatment often not available nor provided. The advent of psychotropic medication radically altered treatment methods of the mentally ill and allowed a return of the institutionalized mentally ill to the community. The doctrine of least restrictive alternative and other reforms of the mental health movement that have been embraced by U.S. Courts and Legislatures with respect to civil commitment have been shown to be equally relevant to mentally ill offenders, including those found incompetent to stand trial, those committed or transferred after prison terms, and those found not guilty by reason of insanity.
Surprisingly, such important and contrasting issues with their widespread commentary and debate have not caught on in this country. Indeed, despite improvements and advances in institutional psychiatric treatment, related jurisprudence has remained at a virtual stand still in Canada. Psychiatric rehabilitation with the attendant rights responsibilities and remedies of those under Warrants of the Lieutenant General have remained ambiguous at best.
Today, with earlier discharges and reports in the media of a number of sensational instances of ill-advised release, the public demands assurance that the insanity acquitee who is discharged will at least receive continued treatment and supervision under court order. In the legal community, also, there appears to be a growing consensus that stricter standards are necessary for the disposition of the insanity acquitee. Insanity acquitees are treated differently from those civilly committed because they are an exceptional class of people who have already unhappily manifested the reality of anti-social conduct. When a criminal defendant establishes, by preponderance of the evidence that he is not guilty of a crime by reason of insanity, the U.S. constitution permits the government, on the basis of the insanity judgement, to confine him to a mental institution until such time as he has regained his sanity or is no longer a danger to himself or to society. Such issues remain to be tested as constitutional cases in the Canadian courts.
As Turner and Phillips, in their excellent studies of this neglected topic have highlighted, in this edition of the Canadian Journal of Psychiatry, there is an urgent need 336 to modernize and clarify Canadian Criminal Code provisions. It is widely accepted that the present Criminal Law provisions dealing with mentally ill offenders are inconsistent with the Canadian Charter of Rights and Freedoms. Both of these articles highlight the "Social Control" abuses of the L.G.W. system. Against this background can we, as Psychiatrists in particular, so complacently accept that all has been done to improve the lot of these unfortunate patients?
It is also disheartening to reflect that many patients, confined to secure hospital facilities, lead a relatively bleak existence. Obsolete and crowded buildings, coupled with a lack of proper treatment facilities, critical staff shortages and professional isolation have resulted in discouraging conditions for staff and patients alike. Recreational, vocational, educational and other rehabilitative approaches for such patients have proved frustrating. Court testimony has often consumed the psychiatrist's time away from the unit and resulted in chemotherapy being the primary medical treatment applied. The overriding concern for security may reflect on the poor understanding of the mission of the hospital, the culture which surrounds the hospital, and the lack of training for security and other staff.
Perhaps greater emphasis on mandatory outpatient care, utilizing a group of mental health professionals who are familiar with the criminaljustice system, and who can deal comfortably with patients who have a history of violent behaviour, who can maintain general contact with the discharging authority and, most importantly, who can count on support from the discharge authority and other professionals in imposing sanctions would enhance the existing situation. Such a program clearly must achieve a proper balance between the rights of the acquitees to be treated in the least restrictive environment and the rights of the community to be protected from those with a known potential for causing serious harm.
Surely the psychological oppressiveness that pervades our antiquated Lieutenant Governor Warrant System is ripe for review. It certainly would benefit from modification.
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